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ARGUMENT 


I. THE DISTRICT COURT ERRONEOUSLY HELD 
THAT THE REPRESENTATION AFFORDED 
APPELLEE BY THE PUBLIC DEFENDER WAS 
CONSTITUTIONALLY INADEQUATE. 


A. 


The record does not support the 
€onclusivoen of the District Court 
that the criteria set forth in 
Brubaker v. Dickson were not 


satisfied. 


The criteria set forth in 
Brubaker v. Dickson were 


inappropriately applied in this 


Case. 


ire wecord cempeis. the denial of 
appellee's petition for habeas 
Corpus. 


a “foe DESTRICY COURT ERRED IN ‘ORDERING 
APPELLEE'S DISCHARGE FROM CUSTODY. 
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UNITED STATES COURT OF APPEALS 


FOR SGHE NINTE CIRCUIT 


LAWRENCE E. WILSON, WARDEN, 
SAN QUENTIN PENITENTIARY, ET AL., 


Respondent-Appellant, 
iS No. 20247 
HOWARD REAGAN, 


Petitioner-Appellee. 


APPELLANT'S OPENING BRIEF 


JURISDICTION 
The jurisdiction of the United States District 
Court to issue the writ of habeas corpus was conferred by 
Title 28, United States Code section 2241. The jurisdic- 
tion of this Court is conferred by Title 28, United States 
Code section 2253, which makes a final order in a4 habeas 
corpus proceeding reviewable in the Court of Appeals when 


a certificate of probable cause has issued. 
STATEMENT OF THE CASE 


Thais iS an appeal frompan order of the United 
puwates District Court for the Nerthern District of 


California, Southern Division, granting appellee's 


meeleLon £OYr Writ Of habeas corpus and ordering bis 
discharge from state custody. The state has appealed. 
Proceedings in the State Courts. 

On August 4, 1958, the appellee, Howard 
Reagan, petitioner below, was charged by a criminal 
complaint filed in the Justice Court of the Merced 
Judicial District, County of Merced, with armed robbery 
in violation of section 2ll of the California Penal 
Code. Two others were similarly charged. On that date, 
appellee and his codefendants were arraigned in the 
justice court, the complaint was read, and appellee was 
imromed of hits rights (CT 28, 67, 82).” 

On August 5, 1958, the proceedings were sus- 
mended and appellee was certified to the juvenile court. 
Ibid. Thereafter, on August 21, 1958, the probation 
Suracer filed a petition for hearing, together with his 
report and recommendation, in the juvenile court (CT 84- 
86). On August 25, 1958, after a hearing at which 
appellee was present, the juvenile court declared appellee 


unfit for treatment as a juvenile and remanded him for 


* As hereinafter used, "CT" refers to the transcript 
et vecord filed in this Court, constituting the United 
States District Court Clerk's record on appeal. "RT" 
Will refer to the Reporter's Transcript filed in this 
Court, constituting the transcript of proceedings at the 
pee ety hearing conducted before the District 

Surt. 


criminal proceedings (CT 87-88). Appellee was then 
taken before the justice court and a preliminary 
examination was set for September 16, 1958 (CT 28, 
67, 82). 

On September 11, 1958, appellee appeared 
before the justice court and was represented by the 
public defender. Appellee there waived reading of the 
complaint, waived being informed of his legal rights, 
and waived preliminary examination, and the court there- 
upon ordered him held to answer to the charge in the 
Euperior court (Cr-82). 

On September 15, four days after his waiver of 
preliminary examination, appellee appeared in the Superior 
Court of Merced County for arraignment on the information 
charging him with armed robbery (CT 29-31, 69, 89-90). 
Appellee there continued to be represented by the public 
eerender. 

At the outset of the arraignment, the court 
furnished appellee with a copy of the information 
charging him with armed robbery. The public defender 
waived reading of the information on behalf of appellee 
(CT 90). Appellee then personally entered a plea of 
guilty to the charge of armed robbery contained in the 
information (CT 31-32, 69-70, 90-91). 


Appellee next personally waived time for a 


probation report and requested immediate sentence, the 
public defender stated there was no legal cause why 
sentence should not be pronounced, and the court there- 
upon sentenced appellee to the state prison for the 
term prescribed by law (CT 32-34, 70-72, 91-93). 

Appellee did not appeal his conviction. Only 
after his return to state prison upon revocation of 
parole, almost six years after conviction, did he for the 
first time attempt to challenge the legality of his 
detention. In 1964 he filed petitions for habeas corpus 
ma the Superior Court of Marin County, and the Supreme 
Court of California. Both of these petitions»were denied 
mo 75 52). 

Proceedings in the Federal Court. 

On January 5, 1965, almost seven years after his 
conviction, appellee filed an application for writ of 
habeas corpus in the United States District Court, Northern 
Meerict of California, Seuthern Divisiieon (CT 1). On the 
same date an order to show cause was issued (CT 20). 
Appellant, respondent below, filed a return to the order 
to show cause on January 18, 1965 (CT 21). On January 26, 
1965, appellee, in propria persona, filed a traverse to 
the return to the order to show cause (CT 36). After 
Counsel for appellant appeared before the District Court 


on February 4, 1965, and argued in support of the return 


4, 


40 the order to show cause, the matter was ordered 
Submitted (CT 122). 

Thereafter, on February 25, 1965, the District 
Gourt appointed counsel to represent appellee in further 
proceedings before the court (CT 47). Counsel filed an 
amended traverse to the return to the order to show cause 
on April 2, 1965. Upon consideration of all the papers 
berore it, the court ordered that an evidentiary hearing 
me held (cT 48, 76). 

The hearing was conducted before the District 
Court on April 29, 1965 (CT 122). On July 7, 1965, the 
court granted the writ of habeas corpus and ordered 
appellee discharged from appellant's custody. The order 
was stayed for a period of ten days (CT 97-111). The 
court concluded that appellee was entitled to discharge 
because it found that the representation afforded him in 
the state courts was constitutitonally inadequate (CT 111). 

On July 19, 1965, a certificate of probable 
Cause was issued by the Honorable George B. Harris, Chief 
Judge of the United States District Court for the Northern 
Mestrict of California, Southern Division, and on that 
same date a notice of appeal was filed (CT 116, 118). 

STATEMENT OF FACTS 
From the preliminary examination stage of the 


proceedings in the justice court to his arraignment on the 


mrrormation, plea, and sentencing in the superior court, 
mapellicee was represented by Donald RK. Fretz, the Public 
Defender of Merced County. At that time, Mr. Fretz had 
served as public defender for approximately four years. 
In 1963 he was appointed Judge of the Superior Court of 
Merced County, which position he held at the time of the 
evidentiary hearing and still holds (RT 65-66). 
mepellee's contentions and evidence. 

Appellee's contentions are contained in his 
Petition for Habeas Corpus, Traverse and Amended Traverse 
to the Order to Show Cause, and Affidavit attached thereto. 
Essentially, his contention is that he was never repre- 
sented by counsel during proceedings against him in the 
state courts, except during sentencing proceedings on 
September 15, 1958, and he dismisses that representation 
as merely pro forma (CT 4, 16). 

Appellee's specific allegations are extreme. 
ais, he charges that he never had the opportunity to 
consult with an attorney concerning the felony charged 
peainst him (CI 4, 39, 64; 65). Further, he declares that 
he was never informed of his legal rights (CT 6), although 
with respect to the proceedings in the justice court on 
August 4, 1958, he can only admit that he cannot recall 
then being informed of his legal rights (CT 64). 


Likewise, with respect to the proceedings in 


oe 


the justice court on September 11, 1958, appellee can 
eely admit that he cannot recall the public defender 
being present, and he frankly states that he has "no 
idea what took place on that day." (CT 65). 

Appellee both recognizes and recalls that the 
public defender was present in the superior court on 
September 15, 1958, for arraignment on the information, 
plea, and sentence. But he claims that he had never seen 
the public defender prior to that time, and did not then 
have the opportunity to discuss his case with him (CT 5-6). 

Appellee further claims, without elaboration or 
mrecitic factual allegation, that he believed he had a 
good defense. But he complains he did not have the oppor- 
imumaby tO discuss any possible defenses with counsel (CH 125 
13, 15). He contends that he entered a guilty plea because 
of representations made to him by police officers that he 
would be treated as a juvenile (CT 4, 12). He further 
states that he "elected to plead guilty" because he felt 
"overwhelmed by the seemingly overpowering resources of the 
state," and because he felt "woefully ill-equipped to 


' without effective assistance of 


prepare his defense,' 
@eunsel (CT 42). 
Appellee testified that upon his arrest he 


"assumed" the charge was armed robbery, but didn't know 


until questioned by police shortly thereafter (RT 9). He 


stated that an officer questioned him for approximately 
fifteen minutes, and admitted that the officer then 
told him that the crime charged was a felony and that 
he would thus have to go through a hearing in superior 
meurt (RT 11-12, 35). 

Appellee admitted that he then gave a signed 
statement to the officer describing the robbery in 
@etail, but claimed that the details were supplied by 
the officer, and denied that he read the statement (RT 13, 
32, 41). Although he admitted the officer told him that 
whatever statement he made could be used against him in 
mourt, appellee denied that the officer ever advised him 
me His right to counsel (RT 32, 34, 40). 

Although appellee claimed his statement was 
improperly induced (CT 4, 12), he admitted the interro- 
gating officer did not promise him anything (RT 32). In 
mack, Ne Only claimed that the officer explained to him 
that if he would give a statement and enter a plea of 
guilty the court could reduce the charge from felony to 
a& misdemeanor. But he admitted the officer did not say 
that he could accomplish any such reduction. Appellee 
evs©O Claimed that the officer told him that if he did not 
SO cooperate he would be prosecuted as an adult for the 


felony of armed robbery with which he was charged (RT 33, 
43). 


Appellee was consistent in declaring that he 
could not recall what happened during the proceedings 
in the justice court on August 4, 1958. Consequently, 
me could not recall that the justice court judge advised 
mem of his legal rights (RT 14, 30-31). 

The only thing appellee purported to recall of 
the proceedings before the juvenile court on August 25, 
1958, was that the judge began to read aloud, apparently 
from the probation officer's report; that he then inter- 
rupted and contradicted the judge; and that as a 
consequence the judge told him and his codefendants to 
"set out of the room," thus ending the hearing abruptly 
mat 15-17). 

similarly, appellee testified that he did not 
recall the proceedings upon his next appearance in the 
justice court on September 11, 1958 (RT 30, 36). Thus, 
imei laanoy recall the public defender then being 
present in court and could not remember seeing a copy of 
the complaint charging him with the felony of armed 
robbery (RT 30:16-19; 36:16-18). Appellee claimed he 
did not know what he was then in court for; did not know 
what a preliminary hearing was; had never discussed his 
ease With the public defender or any attorney prior to 
that time; and in any event, did not knowingly waive the 


preliminary examination (RT 20, 30). 


Ace vOeulveri inal preceecaimes in tie Superior 
court on September 15, 1958, when he was arraigned 
Meon the information, entered a plea of guilty to the 
charge, waived probation officer's report and time 
for sentencing and was sentenced, appellee claimed that 
he did not understand that the public defender was 
mecsent in court on his behalf until after he had entered 
his plea of guilty. He admitted however, that he knew 
his appearance in court at that time was for the purpose 
Bf sentencing (RT 22). 

Appellee further claimed that he entered his 
mLea of guilty to the charge without having consulted 
with the public defender and knowing neither that the 
muolic defender was then in court nor that the public 
defender was then representing him. It was appeilee's 
testimony that he knew he was represented by counsel 
Baly when tne public defender spoke to the court on his 
behalf after the plea of guilty had been entered (RT 23, 
Be? (a 30). 

Appellee claimed he pleaded guilty on the 
assumption that the charge would be reduced and that he 
would be returned to the Youth Authority (RT 26); that 
he realized during the proceeding that things were not 
going as he expected; and that he knew he "was being 


railroaded." But he admitted that he made no attempt to 


BOL 


eonsult with the public defender even when he knew the 
public defender was representing him at that time 
(RT 38-39). 

Appellee admitted that although he thought 
he had been "railroaded" in the state courts, he made 
no complaint to anyone subsequent to sentencing on 
September 15, 1958, and he waited until 1964 to 
Bollaterally attack his conviction (RT 39). 

Appellant's contentions and evidence. 

As might be expected in an inquiry conducted 
over six years after the conviction in question, appel- 
lant has been required to rely upon available state 
court records, and, in lieu of any independent recollec- 
miei, Lescimony as to customary procedure by those involved 
in the proceedings against appellee. 

The state court records establish that appellee 
was advised of his legal rights upon his first appearance 
in the justice court.”” Those records also establish 
that appellee was represented by the public defender both 
at his waiver of a preliminary examination in the justice 


Court, and in the superior court when he was arraigned 


** The law of this State required that the magis- 
trate's explanation of appellee's legal rights include 
am explanation of his right to the aid of counsel. 
Calif. Pen. Code § 859. 


Tee 


In all cases the public defender received his 
assignment as counsel prior to the date set for prelin- 
inary examination. He was at that time also advised of 
the date set for such examination (RT 71, 72). In every 
case he contacted his clients and discussed their cases 
with them prior to the date set for preliminary examina- 
thon, His preliminary discussions witha defendant 
consisted of examining the complaint received by the 
defendant from the justice court; discussing the truth 
of the allegations contained therein; listening to the 
defendant's story, including any reasons why he felt he 
was not guilty or whether in fact he was guilty or not; 
and discussing with the defendant his right to trial, 
tes nawure of tne prelimimary examination, and wat 
would be done at that time (RT 73-74). 

Ine pup leerderecnger explained tne Circumstances 
underlying the minute entries indicating that appellee 
appeared before the justice court and waived preliminary 
examination on September 11, 1958, instead of appearing 
on September 16, as had been calendared. The early 
appearance was an indication that upon discussing the 
charges with appellee, the public defender was given to 
understand that appellee acknowledged his guilt of the 
crime charged and wished therefore to waive the preliminary 


examination in the case. In fact, there would have been 


14. 


Memsuch early appearance unless tne public defender had 
igatcatred tos.bme justice court appellee's desire to 
waive the preliminary examination calendared for the 
later date (RT 75-77). Judge Fretz categorically denied 
that he had ever proceeded to a preliminary examination 
or ever waived a preliminary examination without first 
discussing the case with the defendant in the manner 
described (RT 76-77, 82-83). 

Mie Cusvomaty practice or the Justice court 
judge was also described insofar as it related to the 
proceedings against appellee. Relative to the proceedings 
on August 4, 1958, Judge Fretz testified that it was the 
®eUstem of the justice court judge in each case upen 
erraigament om themeomplaingG to advasemderendanvs or 
teerr rishts, aneluding thelr right to counsel, and that 
eae tne det endant “expressed aydésire for counsel tae 
court would then appoint the public defender (RT 71). 

Relative to the proceedings on September ll, 
1958, Judge Fretz testified that the practice of the 
justice court, when a defendant indicated a desire to 
waive preliminary examination, was to question the 
defendant personally to insure both that he was doing 
exactly what he desired and that he understood clearly 
the expected course to be followed after taking such 


action (RT 77-78). During proceedings in the justice 


is 


court the public defender would necessarily be within 
four feet of any defendants whom he represented (RT 79- 
80). 

Respecting the proceedings in the superior 
court on September 15, 1958, Judge Fretz declared that 
it was the practice for defendants to be brought into 
the courtroom sometime prior to commencement of the 
proceedings. Customarily, he too arrived early. In lieu 
of any independent recollection of the proceedings he 
could only testify that many times he utilized that 
CHpertunity to cConferewith defendants whomehe represented 
(RT 101-102). A reading of the information was waived 
because the language used in an information was invariably 
the same as had been used in the complaint which had 
already been discussed with the defendant (RT 78). 

Judge Fretz explained his acquiescence in the 
Superior court's denial of probation by pointing out 
that the judge had already considered a probation officer's 
report in connection with the earlier juvenile court 
hearing, and had decided then that appellee was not a fit 
Subject for treatment as a juvenile. He stated that at 
the time of the proceedings in superior court he was aware 
of the then recent amendment to California law which 
allowed probation when a conviction involved the use of 


a deadly weapon providing unusual circumstances were 


oe 


found to exist (RT 100). However, he testified that 
because he then knew appellee to be a parolee from the 
Youth Authority, he knew also that such "unusual 
circumstances" as are necessary under California law 
ieorder tO justify Comemderation for@sarole for one 
convicted of armed robbery were precluded (RT 81-82). 
Lastly, the former public defender stated 

that he was fully aware at the time of the proceedings 
in the superior court on September 15, 1958, that 
appeililec was ajuvenl le end nad been earlier remanded 


from the juvenile court (RT 96, 98, 99-100, 105). 


SUMMARY OF APPELLANT'S ARGUMENT 


Ipveemappeal 1S taken on the grounds set forth 
in the Statement of Points filed in this Court on August 
me 1965. “It is appellant's contention that because the 
record fails to support appellee's allegations, the 
District Court erroneously held that the representation 
artorded appellee by the public defender was constitutionall 
madequabe. oecond, appellant contends that because the 
District Court relied heavily upon the performance of the 
public defender relative to sentencing, it was error, having 
concluded that his representation of appellee was inadequate 
to invalidate appellee's conviction and order his discharge 


thom custody. 


gr 


i 

THE DISTRICT COURT ERRONEOUSLY HELD 

THAT THE REPRESENTATION AFFORDED 

APPELLEE BY THE PUBLIC DEFENDER WAS 

CONSTITUTIONALLY INADEQUATE. 

On the basis of the record now before this 
wourt, the District Court concluded that "throughout 
[the proceedings in the state courts], the representa- 
tion afforded petitioner was constitutionally inadequate." 
(CT 111). This constitutes a serious charge against the 
professional conduct of the public defender appointed to 
Beoresent appellee. The conclusion of the District Court 
is not warranted by the record. 

ine District Court relied upon the criteria set 
Momus Brubaser v. Dickson, 310 F.2d 30 (9th Cir, 1962). 
as the standard against which it measured the merits of 
appellee's contentions. In reaching the conclusion that 
the representation afforded appellee failed to satisfy 
that standard, the District Court erroneously resorted 
Mtn vo speculation and to treatment of silence of the 
mecOrd,. 1 proceedings where Silence is expectable, as 
affirmative evidence in support of appellee's contentions. 
ee Ine record does not support the conclusion of the 

District, Court that the criteria seu foribeim Brubaker 
v. Dickson were not satisfied. 


Staved in the Context of this case, the Brubaker 
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Piecwer™ appellee was delicd his constitutional riesnty to 
counsel by the alleged failure of the public defender 
to consult at all with him. This issue was properly 
framed on the one hand, by appellee's allegations that 
there was absolutely no representation or consultation, 
and on the other hand, by both the testimony of the public 
defender as to his customary and invariable procedure in 
Gmominal cases, and the stave court records. Against this 
background, we turn to consideration of the case in light 
of the Brubaker criteria. 
(1) Did the public defender consult suffi- 
ciently with the accused? 
The District Court answered this question in 
the negative: 
"It is perfectly obvious from the record 
teat there was little or no consultation. 
Femtiomer, of course, testifies thaw there 
mens TO Consultation. This Court is inelined 
wo believe thal petitioner's testimony 1m onus 
regard is substantially truthful." (CT 109). 
This comelusion 1S neither supported by the 
Beeerd mor 16 it consistent with other findings by the 
Destruct Court. 
Appellee made no allegations attacking the 


ieeneroney Or Quality of consultation received from tbe 


20. 


moeite derender. Instead, he declared categorically 
phat he had never consulted with the public defender, 
and that he had never seen him prior to the time of 
sentencing, which he identified as the first moment he 
understood himself to be represented by counsel (CT 4, 
pelo, 39, 56, 64, 65; RI 23, 26-27). 

Barly 1m its. OOimiom the District Court 
@eciared that if the public defender had indeed followed 
his declared procedure in appellee's case, appellee would 
likely have been afforded effective representation (CT 102). 
But the court then observed that the public defender could 
MOU CSSbily With any certainty that his procedure was 
actually followed in appellee's case (CT 102-03). This 
was error. 

The public defender clearly and emphatically 
declared that his customary procedure was followed 
invariably and that there was no question in his mind 
but that it was followed in appellee's case (RT 73-74, 
82-83). 

Bie In -adgition, the District Court rej ected 
ene contention, fundamental to appellee's case, that he 
mMewer consulted with the public defender, finding that 
"it seems clear that some consultation must have occurred." 
This finding was based upon the court's recognition that 


appellee and his codefendants pleaded guilty without 


el. 


mesitation and were obviously not surprised that they 
were going to be sentenced without trial (CT 103). 

Having thus found appellee impeached in such 
ma important respect, the District Court nevertheless 
continued the inquiry by substituting what it 
characterized as the "crucial question," namely, whether 
mine publie defender had informed appellee what pleading 
guilty implied (CT 103). The court then concluded that 
the public defender did not adequately advise appellee 
me tie consequences of a suilty plea. This conclusion 
was apparently based upon the following speculation: 

it is diveicwml: Go -comceive of pevi= 

tioner desiring to plead guilty and be 
sentenced immediately after he had been 

told by the judge that there was no 
DOssibality Lor prebation « « «. and that 

the term prescribed by law was five years 

to life, unless he believed he was going to 
betsemt back-to the Youth @uthority.” (CT 104). 

One thing is clear from appellee's allegations: 
whatever favorable treatment he allegedly was to receive 
was also to be received by his two codefendants (RT 22, 
4425-18). All three defendants had only shortly before 
been denied juvenile treatment by the same judge they faced 


at sentencing (CT 15-17). Appellee was the last of the 


ae. 


three to be sentenced, thus he must have been aware 

that the sentence to be imposed was not a return to 

the Youth Authority. Appellee was not stupid (RT 111- 
fi). Finally, it should not be overlooked that appellee, 
who by his own account, had shown little respect for, or 
fear of, the same judge earlier (RT 15-17), made no 
objection or comment when he and his two codefendants 
were sentenced to state prison, even though he now claims 
he knew then that he was being "railroaded" (RT 39). 

Nor did appellee make any complaint after commencing his 
merm Of Sentence. 

Vie Discriact “Court also erroneously relied upen 
ine Silence of the record: 

"Moreover, there is absolutely nothing 

in the record to show any attempt was made 

eo bring heme LO petitioner the SerLousness 

of his predicament and the consequences that 
might result from the waivers he was presumably 
advised to enter." (CT 106). 

It would be unusual if there was something of 
mots SOrt in the record. The District Court here demanded 
to know the content of consultation occurring over six 
Mears ago. Certainly no court records would chronicle 
such consultation. And after the passage of six years it 


could hardly be expected of a busy attorney that he 


eae 


independently recall the details of his consultation 
peach any particular criminal de®endant he had repre- 
Pemted. Coumsel’s inability to independently recall 
mae case is attributable at least in part to appellee's 
felay in presenting this petition. Appellee, after 
his conviction in 1958, never gave his attorney occasion 
to reexamine the case until 1965. The absence of such 
evidence constitutes exactly no evidence. It cannot 
serve to satisfy appellee's burden of proof unless habeas 
petitioners are to be rewarded for unreasonable delay. 

Appellee alleges that the public defender never 
consulted with him, not that the consultation was constitu- 
mronally defective for its faLlure to include an apprisal 
of the seriousness of his predicament and the consequences 
pied Guilty plea (See, e.8., Cl 56:7=17). Appellee’s 
allegation was found false by the District Court. There 
mas MO.,juStification for the court's Turther imguiry into 
an issue not raised by appellee and there was no evidence 
memsuppoOrt the District Gourt's findings. 

(2) Did the public defender adequately investi- 
gate the facts and the law? 

The District Court answered this question in the 
negative also (CT 109). Once again, however, the court 
apparently fashioned affirmative evidence favorable to 


pmepellee’s contentions from silence in the record. The 


ee 


mourt declared: 
"There is absolutely nothing in the 
record po indicave that any investigation 
into the facts was undertaken by the Public 
Defender. . . . Moreover, there is no showing 
in the record that the Public Defender inter- 
viewed any of the youths involved in the 
omecmioe, . . . ' (CT 109). 
Miiere ve nothing’ an the record Go 
indicate the depth of the Public Defender's 
research into the law of the offense." 
ee Ao yy, 
lt was thespupive detender"s. clear and eifiphatic 
testimony that in every case he handled he interviewed 
me SuSpeCtS individually prior to the preliminary exam-— 
ination (RT 82-83). He described these interviews as 
consisting of a discussion of the truth of the allega- 
melons contained in the complaint, ascertainment of the 
euspect's story, and consequently, the facts Known by the 
swspect, and a discussion of the plea and the functions 
of the preliminary examination (RT 73-74). 
Absent any independent recollection by the 
public defender, there could be no indication in the 
record as to what investigation into the facts was under- 


taken in appellee's case. Traditionally, facts obtained 
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from a defendant by his attorney at the pretrial stage 
have been privileged, and therefore not disclosed. 
Iba kewise, there could be nothing in the record to 
indicate the "depth" of the public defender's research 
into the law of the offense. Attorneys make no such 
meonouncements for the benefit of the court record in 
ellen proceedings as those here involved. indeed, specu- 
meelom coneerning the dépth of a pulblac détfender'’s 
research into the law of armed robbery, when that public 
defender had served in that capacity for approximately 
four years, during which time he represented approximately 
120 defendants a year (RT 88-89), seems hardly appropriate. 
Tae Dis vite trent alee declared. 
"There is clear unrefuted testimony by 

petitioner that even though he had requested 

an earlier interview, the Public Defender was 

Nol summoned to Comsult with petitioner prior 

to the day the preliminary examination was 

scheduled to be held." (CT 109). 
The record in fact refutes this declaration. Appellee 
steadfastly maintained that the public defender never 
consulted with him, and that in fact he never saw the 
public defender until the time of sentencing (RT 20, 23- 
24, 38). In fact, the preliminary examination was 


originally scheduled to be held on September 16, 1958 
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mer 23, 67, G2). BU prior to that date, on September 
11, appellee appeared with the public defender and 
waived that preliminary examination. Ibid. The public 
Metender testified that such a change of date for the 
purpose of waiver of the scheduled preliminary exami- 
nation could only have been initiated by him (RT 75-77). 
And he declared that such a court date for waiver of 
preliminary examination could only have been the result 
of his discussing the charges with appellee, and 
appellee's acknowledgement of guilt and desire to proceed 
mecordimely (RI 75-77, 302-83). 

It is no answer to this second criterion 
furnished by Brubaker to question the public defender's 
familiarity with the facts or law relative to the question 
of post-conviction treatment (see CT 104-05, 110) .2/ Te 
irrefutable fact remains that appellee's sole allegation 
concerning representation by the public defender was that 
he never was consulted by him, and was not represented 
iy ham until sentencing. The District Court's specula- 
tion concerning the quality, nature, and "depth" of the 


consultation and investigation was therefore unwarranted. 


1. The District Court's erroneous reliance on 
matters relating solely to post-conviction treatment 
as a basis for issuance of the writ is discussed in 
meczument IL, infra. 


ets 


(3) Did appellee have a defense which was 
met presented? 

tie District Courts answer “to this question 
is necessarily unclear since appellee at no time claimed 
to have had any specific defense. Thus, the court 
mpeculated: 

"Whether petitioner had a complete defense 
does not show in the record. There may, 
however, have been a partial defense. 
Although petitioner admitted to the Merced 
Police that he and his codefendants were 
armed With a ‘pistol’ or a ‘sun’ 

there is no evidence in the record to show 
whether the statement to the police was 
correct, whether it was admissible, whether 
the firearms in question were loaded or if 
umieaded could™ be uséd in such awmanmer as 
to be considered as deadly or dangerous." 
(eur los). 

The record does show that appellee made the 
statement, read it, and attested to its veracity (CT 95; 
RT 41-42). Appellee has never alleged any complete 
defense to the crime charged, much less that he had 
any partial defense based upon an argument that the 


gun with which he was admittedly armed was not a 
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dangerous or deadly weapon .£/ The court raised the 
question sua sponte. 

Again, there were no sufficient allegations 
and certainly no positive evidence developed at the 
Hearing to warrant the apparent conclusion of the 
Mecurict Court relative to this criterion. 

(4) Were the omissions of the public defender 
the result of inadequate preparation rather than from 
unwise choices of trial tactics and strategy? 

Just as the District Court erroneously con- 
eluded thatthe "silenmee of the record in certain respects 
constituted "omissions" of the public defender, so it 
again relied upon the silence of the record to answer 
mae final Brubaker criterion im the negative. The, the 
poure declared: 

iis the ienclision of thie lCourtetnay 

wmere 1s nothing in the ré@erd to Imdicate 
that the omissions heretofore discussed 


resulted from Unwise choices of trial tactics 


ec. This argument would have been specious under 
California law. See, e.g., People v. Anderson, 236 
Moen, 443, 455256, 46 Cal .Rptr. ; - ( 1065): 
Beoole Vv. Ekstrand, 26 Cal.App.2d 1, 7, S1 P.2d 1045, 
1047-48 (1938); People v. Raner, 86 Cal.App.2d 
Mey. 194 P.2d 37 (1948); People v. Coleman, 53 Cal. 
App.2d18, 28-29, 127 P.2d 309, 315-16 (1942); People 
mee Ward, O4 Cal.App.2d 357, 360, 190 P.2a 972, 974 
(1948). 
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an@estmauceys | (CP Ve). 

Oni aemeentramy, ume reeerd dées reveal a 
sound and understandable basis for the procedure 
modicated by the state court records: Appellee and 
his codefendants were apprehended shortly after commis- 
sion of the crime charged. They were arrested in a 
stolen car. Appellee then gave a full, signed confes- 
sion to the police. There was an available eye-witness 
to the crime (CT 95; RT 13, 32, 37, 41-42). At the 
time, appellee was a parolee from the Youth Authority. 

He was anxious to plead guilty, waive time for probation 
and be sentenced (CT 91-92). He never asserted his 
innocence. Nor has he specifically alleged any defenses 
merthe crime to which he pleaded guilty. Moreover, 
although the matters now complained of were allegedly 
Known to appellee at the time of his sentencing, he made 
me complaint at that time, nor did he communicate any 
complaint to anyone until seven years later by proceedings 
in habeas corpus (RT 38-39). 

Relativerto the representation atrorded appellee 
up through his plea of guilty, the mly "omissions" consist 
of silences in the record. That the public defender failed 
to have any independent recollection of events seven years 
Pest should provide no basis for the conclusion that 


there was constitutionally inadequate representation. 
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Where, as here, appellee entered a guilty 
mea and at no time alleged his innoe@ence, it seems 
meardly appropriate to make an inquiry in terms of 
ieeial tactics and strategy." The District Court 
erroneously answered this final Brubaker criterion 
eso. 
me Tne criteria set forth in Brubaker v. Dickson were 

inappropriately applied in this case. 

te Breabeavcetee tiie Cour. Comeidered alleg@arviois 
that a public defender had failed to investigate a 
plainly evident defense of diminished responsibility 
ad had thus deprived the petitioner there of eifective 
representation. Upon consideration of detailed and 
well documented allegations, not refuted by the record, 
this Court held only that the petitioner was entitled 
wo an evidentiary hearing in the District Court on the 
issue of competence of counsel. 310 F.ed at 26430), 

several significant differences exist between 
mauoacer and this case. In Brubaker there had been a 
maail. Consequently, there was a transcript reflecting 
mae public defender's procedure on the petitioner's 
Behalf prior to conviction. See 310 F.2d at 36-37. 
mere there was no trial, but a plea of guilty, and as a 
eomsequence, 1t¢ was expectable that there would be no 


imeord of the public detfender's conduct on behalf of 


las 


appellee prior to his conviction. 

In Brubaker, the petitioner presented the 
court with detailed factual allegations in support of 
his contention. He supported his allegations with 
medical records, competent medical opinion, and 
euegerting affidayits. See 310 F.2d at 33-35. Here, 
appellee made no such detailed and specific allegations. 
He went no further than to simply state his conclusion 
that "he believed he had a good defense." (CT 12). 

He did not mention this in his final affidavit (CT 63- 
66). Neither did he elaborate upon the point, nor did 
he indicate how he was deprived of any available defense 
to the crime charged. By personally entering a plea of 
guilty to the crime charged appellee admitted every 
element thereof. Nowhere does he contend that his plea 
was entered as a result of improper representation by 
fies public Metender. 

This Ceurt in Brubaker addressed imgselir vo 
the question whether petitioner's detailed allegations 
established a prima facie case, requiring an evidentiary 
hearing. Here, the District Court was bound to sustain 
the conviction unless it found appellee's contentions 
proven by a preponderance of the evidence. The District 
Court failed to recognize that the burden of proof was 


higher and the allegations and testimonial evidence much 
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ess tsan im Brubaker. 

In cases such as this one, where the defendant 
Mersonally enters a plea of guilty; where the records 
indicate that he was represented by counsel from the 
preliminary examination stage through sentencing; where 
counsel declares his custom invariably to have been to 
@lccuss the case with his client prior to preliminary 
examination; where the defendant's only contention is 
may tne public defender never Consulted with him; and 
where that allegation is rejected by the court, the 
inquiries framed by this Court for use under the circum- 
Beances 10 Brubaker v. Dickson, Supra, are entirely 
inappropriate. Consequently, in characterizing appellee's 
weseesOo as to bDrimg the inquiries framed by Brubaker to 


ear, the District Court erred. 


mee cobs record, compels the denial of apmelles'’s pevitien 


for habeas corpus. 
Appellant fully recognizes that the constitu- 


PoOnal requirement of representation by counsel is one 
of substance, not of form, and cannot be satisfied by a 
mo forma or token appearance, See, ¢.g8., Avery Vv: 
Alabama, 308 U.S. 444, 446 (1940); People v. Chesser, 29 
Wan .20 815, 823, 173 P.2d 761, 764 (1947). But when the 
challenge to the effectiveness of representation is made 


melavive to conduct Of a trial, the rule is well settled 


33. 


mia “ne Conviction will mou be set aside on the 
grounds that counsel was incompetent unless the 
meoresentation was such as to make the trial a farce 
and mockery of justice, shocking to the conscience of 
Wie court. «se8, exge, Washimegten v. United States, 297 
med 342 (9th Cir. 1961); Taylor v. United States, 233 
feed YOO; 413-14 (9th Cir. 1956) .2/ 
PUrthemmore, 10 1S crucial to recall that 
"when collaterally attacked, the judgment of a court 
carries with it a presumption of regularity." Johnson 
ie Zewbsit, 304 Usse 45S, 468 (1938). Amd the burden of 
proof rests upon appellee, who would establish that the 
representation afforded him was constitutionally inade- 
quate. Cf. Johnson v. Zerbst, supra; Moore v. Michigan, 
Boo Ues. 55, 161-62 (1957). “If appeliée would over- 
turn his conviction, based upon a plea of guilty while 


represented by counsel, he must allege and prove lack 


Se) JD isshishly significant that cases involving 
the issue of effective representation are almost 
unanimously concerned with trial situations. Those 
cases which do involve guilty pleas and consequently 
no trial, present clear and undisputed evidence of a 
complete lack of any consultation or representation 
ley COuUNSel. See, G-8., People v. Chiesser, supra. 
Appellee sought to bring his allegations within this 
Geeamework. But the District Court found that the 
allegation that there had been absolutely no consul- 
tation or representation was false (CT 103). 
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of adequate representation by a preponderance of the 
evidence. That burden cannot be affirmatively met 
iny on absence of specific allegations or a silence 
@ we record, 

The burden is on appellee to show ian addition 
that the allegedly inadequate representation afforded 
him by the public defender related to, and therefore 
warrants the setting aside of, his conviction. See 
iimenmer v. Maryland, 316 F.2d 652 (4th Cir, 1963). The 
ieeson Of the Turmer case 1s applicable here. There, 
Counsel was appointed two weeks pricr to the trial, 
iio did not consult with the defendant until less than 
Cme-aealt Mour prior to tr@al. AtGer declaring that it 
eeomid not comdone such methods, the Court of Appeals 
fen the Fourth Circuit declared: 

"Normally, in the absence of clear 

proof that no prejudice resulted, we 

should be obliged to treat the lawyer's 

representation as inadequate and the trial 

as falling short of the standards of due 

process guaranteed by the Fourteenth 

Amendment." 318 F.2d at 854. 
However, the Court of Appeals recognized that the eviden- 
tilary hearing before the District Court established that 


the defendant had no information helpful to his defense 


35. 


Hoon a proper judicial inquiry, related as it must 
be to appellee's allegations, this record compels 
the conclusion that appellee failed to carry his 


burden of proof. 


ie 


THE DiS kiCl COURT ERRED IN 
ORDERING APPELLEE'S DISCHARGE 
FROM CUSTODY. 


As demonstrated in Argument 1, there is no 
mipsorty i the record fer a conclusion that appellee's 
menviction, namely, the guilty plea, resulted from 
mm@el lective aid of counsel. 

However, in declaring that appellee's convic- 
tion must be invalidated, the District Court focused 
mrs SeLvent von upen@ the conduct of the public defender 
as it related to the sentence appellee received 
(CT 104-05, 109). 

Me=PrsStrictl Court “eregerly recognized that 
Mabters of probation and sentence are properly 
questions of state law (CT 107). Nevertheless, it 
examined the proceedings relative to probation and 
eorncluded: 


"The Public Defender had not adequately 
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researched the applicable law and 
petitioner's circumstances at the 

time of sentencing." (CT 10) A 

Une Distcricy Ceogrt seized particularily upen 

the failure of the public defender to argue strenuously 
on behalf of probation for appellee (CT 104-05). But 
mae pOSitLon taken by the public defender was by no 
means indefensible. The law of this state indeed allows 
that probation be granted upon conviction for armed 
robbery. Pen. Code § 1203. However, although probation 
ms not absolutely prohibited in such cases, legislative 
molicy 1S against it, and it may be granted only in 
unusual cases. In 1958, as now, Penal Code section 1203 
mrovided in pertinent part: 


"The Legislature hereby expresses the 


i Ties Distric, Court Und@ercut this eemclusicon 
aber in the opinion: 


"So far as the post-conviction law was 
eoncermed, the record 1S ambisuous as to 
whether the Public Defender was misinformed 
as tChevpossibilvcy for preéwacion and whe 
implications of a sentence to the Department 
OL. .Cormecyions rather tham the Youth 
Authority." (CT 110) (Emphasis added.) 


Certainly, any "ambiguity" which may have 
characterized the public defender's conduct relative 
to the post-conviction proceedings was not such a 
Clear indication of inadequate representation as to 
eifect the prior proceedings. 
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policy Of the people ef the svate of 
Gallif oma to wwe thas, execpt in unusual 
cases where the interest of justice 
demands a departure from the declared 
policy, no judge shall grant probation 
to any person who shall have been 
convicted of [armed] robbery. a 

The public defender asserted that he was aware of this 
provision at the time of sentencing (RT 100). 

Of course, appellee has never suggested how 
his case was unusual or how the interests of justice 
demanded a departure from the declared policy so as to 
make probation available to him. On the contrary, the 
macts precluded any such showing. The superior court 
judge had only days earlier declared appellee unfit for 
treatment as a juvenile (CT 87-83). As a consequence, 
the judge was also familiar with the unfavorable report 
filed by the probation officer in the juvenile proceedings 
(CT 85-86, 92:24-25; RT 81-82). Finally, appellee 
acknowledged prior to sentencing that he was a parole 
Per olator from the Youth Authority, having been committed 
be the Youth Authority as an incorrigible (CT 91-92). 
Appellee fails to show how the complained of representation 
afforded him during post-conviction proceedings operated 


to deny him fundamental fairness. He thus fails to 


57> 


~ w= = - 


—_—-— eee 


~—— 


wy 
hod ) " 
7) {+ fy) 
ad ty 4 
\ He uty 
N ry! Aw) 
ft ‘) 
Ds | il 
- Wy () 
Le «| 
tha f are 
ae vy) 
ji is “wd 
rd | 
[hf mi e 
{2 iy i) 
a » 
4) 9) 
\7 | ) 
od fim? vi 
is = (+ 
iy (ue 
i oa | i 
‘ (i ~ 
a Wy 7) 
Cy t) Pr 
| (> ly 
| 
a Hy a 
(|) (yj rd 
A ~ is 
Vl 74 
(ja ie von 
{¢ {i a) 
(4, oa (ie 
(|) ee! \) 
(fh) is rd 
fd Hi’ 
my ( | 
() B4 7) 
fy f) 
4 
th) (wm? 
Li () 
- | 
(hp |) 
i) > | 
‘)) ¢} 1 | 
“ (V m4 
(/ f) 
1) 4 () 
awl (| 
ma ty ti 
bd wd 
| 4 & 
{ry ) ae 


\ 
( 
( 
r 


-—- fe 


_— 


_—~— 


appellee's conviction and ordering his discharge from 


mis lOdy. 


CONCLUSION 


This case clearly demonstrates the problems 
inherent in habeas corpus proceedings initiated 
several years after conviction, where conviction is 
based upon a guiity plea while represented by counsel. 
By the very nature of the allegation, namely, 
inadequate representation, the court records will 
ordinarily fail to afford any direct evidence. 
mensequentiy, the court as left to reselye the conilict 
which will arise between the unrestrained allegations 
me the petitioner on one side, and the testimony 
of counsel understandably limited by passage of 
ime LO general or customary procedure, on the 
Bruner. 

Surely, not every felon convicted upon a 
elea of guilty while represented by counsel is 
entitled to an evidentiary hearing to test his accusa- 
tions against the recollection of the attorney who 
represented him, possibly many years earlier. The 


courts have recognized that attempts to try former 


Al. 


mounse! should be critically done ee 

A careful examination of appellee's alle= 
mewions here; especially when contrasted with the record, 
pempelis the conclusion that he has not and indeed cannot 
satisfy his burden of proof. He has not shown by a 
preponderance of the evidence that he was denied funda- 
mental fairness by the representation afforded him in 
mime State court proceedings culminating in his suillty 


mica to the charge of armed robbery. 


be 16 1S) well knomm that the drafting of 
petitions for habeas corpus has become a game 
Wi Weny pemal imslitutions. “Convices are mot 
evoject tO the deterrents of prosecution Tor 
Bewaury and Conteme, Of COUrt Walch affect 
Oraindry litigantiee Wee G@paorltumity to try 
his former lawyer has its undoubted attraction 
to a disappointed prisoner. In many cases 
there We MO Wriltlen Utm@amscript and so he mas 
eeclear field for whe exercise Of Wis. imeacina— 
tion. He may realize that his allegations will 
mot be believed but the reiier from monotony 
offered by a hearing in court is well worth 
tne trouble of mriting them down. To allow a 
prisoner to try the issue of the effectiveness 
Gt is coumsel under 2 liberal definition of 
that phrase is to give every convict the 
Beivyilese of Openims a Pandora's box of eccu- 
Sations which trial courts near large penal 
institutions would be compelled to hear." 
imees y. Welch, 146 F.2d 667, 669-70 (D.C. 
Cir. 1945); see Hodge v. Heinze, 165 F.Supp. 
726 (N.D. Calif. 1958); Brubaker v. Dickson, 
pear eed 30, 39 (9th Cir. 1962); See also 
Comment, Incompetence of Counsel as a Ground 
Genet lockineg Crimmnat Convictions in Cali= 
Borie and Nederan Courts , Us Cyl 5 ly OW 
00, 402-03 (1957). 


ules 


Por the redeons Svaved, tke order granting 
the writ of habeas corpus and ordering appellee's 
discharge should be reversed. 
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OL Une Stave or Califormia 


ROBERT R. GRANUCCI 
Deputy Attorney General 


F 4 PR A 
Fd al iE 
F fk Q 
q 


MICHAEL R. MARRON 
Deputy Attorney General 


Attorneys for Respondent-Appellant. 


EO 
CR-SF 
64-1508 


43. 


CERTIFICATE OF COUNSEL 


TL cercity thav in Connection with the 
preparation of this brief, I have examined Rules 18 
and 19 of the United States Court of Appeals for the 
Mmroth Circuit and that in my opinion this brief is in 


full compliance with these rules. 


DATED: San Francisco, California 


September 21, 1965 


MICHAEL R. WW) yn~, 
Deputy Attorney General 
Or the State or California 


Now ~ 2024 


D eeenadiilliccntemnsoalipecinmene’ cestmmsantiiaiealid 
ct I eR 


[THE UNITED SvArTES COURT OF APPHALS 


BOR THe NENT CaRCuiy 
No. 20245 


ATLANTIC NATIONAL INSURANCE CO., 
a HlOridascorpCraci1on., Appe liane 


Ve 


CALIFORNIA STATE AUTO ASSOCIATION 
INTERINSURANCE BUREAU, a California 
GCOrporatiron, SAMUMIT ROTANAL: and 
BDGAR T. WEEKES and CATHERINE H. 
WEEKES, husband and wife, Appellees 


Peewee PRO. Tah Uitte) Sekt ba DISTRLCT COURT 
FOR THE DISTRICT OF ARIZONA 


BRIEF OF APPELLANT 
ATLANTIC NATIONAL INSURANCE CO. 


SNELL & WILMER 
4OO Security Building 
Phoenix, Arizona 85004 


Attorneys for Appellant 
Bilantic National Insurence Cc. 


© 


Ds i 2k 


Page 
epee eG COT es a ga eel a eee ia 
Btotement. Of =the Case. s 19. ime t « 4 5 
PPecilicacions OF Error Relied Upon... ‘4 
Summary Or Argument. . a a > 2. 2 meas Lo) 
Argument: 

I When two separate actions are 
initiated, one for personal 
injuries and the other for 
property damage, both arising 
OUL OF Tie Salle -accigent. 2 
dismissal with prejudice of one 
Ol (he aCliOns acts as a. bar 
to the maintenance of the 
OLlel aero mn ea s al as Le 
A. Arizona single cause of 

action rule and the 

YeesoOn (hereror.e 4. « « « is 
B. Effect of single cause 

Cn Ae Gem rt lee. ows 16 
C. Dismissal with prejudice 

Nas “ettect Of Aadguci cation 

OM Une Merits y ou ee ee Ly 
Dieeinseans Cace m& « « « “OM « ake: 
i. | BeCepuLous- “Loss i neice 

Cause Of BCCLOn rule nor 

applicable in Arizona. = « 25 


tie The Bureau's polecy of ian= 
surance is primary insurance 
enum MantLe "Ss policy Of a= 
surance is excess insurance, 
Or, 2m the event both artord 
excess insurance only, cover- 
age should be prorated 


A. Bureau's policy as 
ambiguous. 


B, #FTeCltAaveness “Or pro rata 
clause in relation to 
excess clause. 

CG. Result when both policies 
contain effective excess 
clauses. 

Conclusion 


Certificate of Counsel 


Appendix - List of Representative 
Cases 


Table of Cases and Authorities 


- ji - 


Page 


36 


36 


42 


43 
47 
48 


A= 1 


Wie 


oe aOHTHA Guar S “* 


¥ - § a I ‘ ary | 
7 i ‘} —— 
ry eo ; > a : i o ee | - 
— 
" 1 Osi rl wy 
| . 

' ‘ 
? ‘9 
@ ! ‘ 


TABLE OF CASES AND AUTHORITIES 


Cases (Cont) Page 
Fawmers 2s... Exchange v..Arit.. 
61 N.W.2d 429 (N.D. 1953)... . n.6-28 


Hayward V. State Farm Mut. Auto. Ins. 
Co., 4 N.W.2d 316 (Minn. 1942). . n.6-28 


Jenkins v. Gkelton, 21 Ariz. 663, 
HO? Pace 249 (1920) 2 6 metae7 134 


RevyilG Ve SENCOV Sales Server Frenne. 


Inc.., 135 f.2d 910 (Pel. 1957)... neb-2c 
n.7-28(a) 

Maita v. Phoenix Title & Trust Co., 

(0 Ayaz. 116, 259 P.2a 554 (1953). 2 
Mills v. DeWees, 

03. Saneed 404 (Wo Vax 1956) moe n.6=25 
Mims v. Reid, 

98 So.2ed 498 (Fla. 1957). . . . . n.6-28 
Norris Vs. Paciiice inden. "Gos, 

23( Peed 660 (Cal.Dist.Ct.Apo: 

1952) A ee ee ee cic nee | 
O'Neil v. Martin, 66 Ariz. 78, 

182 P.2d 939 (1947) _— LG 
Roden v. Roden, 29 Ariz. 549, 

243 Pac. 413 (1926) d 18 


paber Vv. supplee-Willis-Jones Milk Co., 
Het eed G20 ra. 1956). 2s Ge a oO 2e 


peeiter Vv. Ayiing. 


ees Son (raectoloa . .Geeeers Gs 


- 1V - 


_ irda 
_ 7 


7 
- 


os . 

a aG wa 

7 'S)De* laf 

7 

: ; aT 
C=. 8 


oA. 7 


o?. (8. _) 
aut 


af 


ie J5. a e 
“Ol ended £9 784 .c2078 ev. BE F 


_ . (ui ; } A =a 7 
_ : by as. echd a ; 7 % Siohe i eiey. Vv wibiasl 


,onnet 3 
» OT Tre .60e) Ghe Besarres ae: a 


,ou RaeeT @ abel’ aganeii:.© est 
[Dees pr Soe: T.9 COs OL. sabes ay 


(GqAs 29. 9SIC TA) 09 AS. F Tes 


& 
— _— 
- 


— 


: ‘700 7 


meet cae ary 
mi) es ‘ese 


iw 2% 
* : FeO! |: 


Sieh (rash) Rony e.Ne eb (OO =F 


a} Cts ane Ser 
14 Sure. eGels .¥ 2000Es 


, Peeves, «9 SILEX 
a7 @} C@e of. 3a.00 


« °( CRE 


. eo tan Vv r= iy 
iil. sale) Res 64,68 Ge 
SOD eHenAl: astiese: .9'aheqn 


ees | 


ye -Olte, Oe) plete, 9 (eee 
vito") VEO’ Wee Cia 

sOTE* -Afzge TR '.9 (ane 
roe? Cae OR er 

[c= oer W -O0i4 » sola 
[aow7 S ' wn o' 

tae Toye 
; - a a r 7 r 


TABLE OF CASES AND AUTHORITIES 


a ERS a SRY EE 


Caeecw Contr) Page 
Deste Ve ni kecearch Mie. 7Co.. Inc... 
Gomivizg. 342. 20G Peed 562 (19040). 14 


State Farm Mut. Auto. Ins. Co. v. 
De Wees, 101 S.E.2d a 
(We Vas 1957) . « = 4 i. Gn ein 6-26 


Suttle v. Seely, 94 Ariz. 161, 
BC2 220 570 (196s Bae « « 1317218 


Ppinicy Uraversal ims, Uo. ve General 
Accd. Fire & Life Assur. Corp., 
25 Nelsed O36 (Onno 1941) 2 2 2 2M 43 


Underwood v. Dooley, 


147 S.E. 686 (N.C. 1929). ..... 2 


Underwriters at Liovd'’s Ins. Co. Vv. 
VicCrsbure Traction Co... 


63 So, 455 (Miss. oi. 26 
Wea Wa> superior 3Courts 

53 Araz. 344, 89 P.2d 624 (1939). . 18 
RULNOPITLeS 


Arizona Rules of Civil Procedure, 
Pew ol oe ek 9. eee, eles, my 
Bi Saas a es GSP see 25 


Pederal Rules of Civil Procedure, 
eed ae toed a eee eee ea 25 


oe 


fe 9 
2034 


TABLE OF CASES AND AUTHORITIES 


PUEMOurl tes {Coale ) Page 
Restatement of Judgments, 
ate er geet hoger ees See les ee, 34 
S12) oe a a OO ok ie 
ee es a ee eee 29 
PormuU.S.C. § 1201 3 
Benes. S 1332 2 
ZorUsGeC. § 2201 2 


- Vi- 


Pk 


io. LOLs 
IN THE UNITED STATES COURT OF APPEALS 


POR Tan NNT CPRCUurT 


ATLANTIC NATIONAL INSURANCE 
Coot leriday Corporation, 


APPEAL FROM 
THE UNITED 
STATES DISTRICT 


Appellant, 
) 
) COURT FOR THE 
) 


AD Ss 


DISTRICT OF 
ARIZONA 


CALIFORNIA STATE AUTO 
ASSOCIATION INTERINSURANCE 
BURMA a Calirornia corpora= 
tion; sAMuUnL ROTANZT; and 
EDGAR T. WEEKES and 

CATHERINE H. WEEKES, 

husband and wife, 


Appel lees. 


/ ed 


BRIEF OF APPELLANT 
ATLANTIC NATIONAL INSURANCE COQ. 


cee re tron 


Toe “Le an Appeal trom a Judgimen, encered 
iieemeaetlon for declaratory ,elier Drover by 
ATLANTIC NATIONAL INSURANCE CO., a Florida 


corporation (hereinafter called "Atlantic"), 


Ve 


® 
> 


“1 


against CALIFORNIA STATE AUTO ASSOCIATION 
DER SURANCE BURMAU ssa California corpora 
tion (hereinafter called the "Bureau") and 
SAMUEL ROTANZI, a resident and citizen of 

the State of California (hereinafter called 
"Rotanzi') and EDGAR T. WEEKES and CATHERINE 
H. WEEKES, husband and wife, residents and 
citizens of the State of Arizona (hereinafter 
called the "Weekes'). (Civil Cause No. 4906.) 

By 10s Complaint Atlantic sought 2 
declaratory judgment regarding the coverage, 
Crder, and IIMtts Of “27s COntvract tual) oo liea- 
tions with respect to Rotanzi and the Bureau. 
Zoe Oe 1. 220. 

JUPISIULCTION OF The District Court was 
based Of Giversity of Cliiezenship and a 
MeaLter 2n Controversy involving more than 
$10,000.00, exclusive of costs and interest. 
BO Usosc.. 6 13342, 

All parties to the action moved for 


summary judgment (T.R.“32, 36, 61),and on 
*/ The abbreviation "T.R.” denotes 


Preanecrioh Of record, 


- ?- 


May 13, 1965, Judgment was entered (T.R. 78- 
(oe) Oe Cer Ol Appeal i rom-tne Court's 
gugement-was filed by ft lantac on the Tick 
day of June, 1965 (T.R. 84). Commencement 
Sbrune appeal and all Turtner procedures 
followed by appellant in prosecuting it 

have been pursuant to Rules 73 through 76 

Or ine Federal mules of Civil Procedure. 
Mle ecourk has Juriedactsom TO entertain 

tie appeal under Authoriey of 26 Urs.C. 


Celie nae 
Deatement Of The UCase 


Pollowing 2 Collision between an auco- 
mobile driven by #tdgar T. Weekes and one 
driven by Rotanzi (which he had leased from 
the Hertz Corporation), the Weekes initiated 
SWeecrrOr fOr Personal Lijuries an “tne United 
Pealece ol Strict “COuUrt, Pestricn “OF Aragoud. 


against Rotanzi (Civil Cause No. 3742). 


At the time of the accident, there was 
M2 Orce a policy or Ydriverless car tiabilicy 
PiSurance issued by ALlantic 1m favor of the 
Heres Corporation, under which Rotanza wae 
ai ansuyed.: Theres was @iso in force an 
evtomobile liability policy tesue0 by the 
Dieat iy tayor of Rotanzl, 

the policy tesued by Atlantic provides, 
Pivapplacabile part: 


Mie Irsurenrce unter thas policy 
Shall be excess insurance over any 
other valid and collectible insur- 
ance availabie Co the iansured., 
either as an insured under another 
policy or Otherwise. 


ine policy 2esued bY the Bureau 
Previces on part: 


If the insured has other in- 
Surdiice against the loss covered 
Dy Part 1 or this policy the Bureau 
ehali mot be liable under this 
Dolley for a2 2@reater proportion 
Ofvsuch loss than the appiacable 
ive Or diatbilivy<o7 21 vaiid 
amo -COLLectible 1neuranCe--seai net 
such loss; provided, however, the 
aisurance with respect to 4 Tempo= 
rary substitute automobile or non- 
Owned automobile shall be excess 
Pnsuranice. 


The Weekes subsequently commenced a 
SeconC eCticn aPpainse ROtangs in The supe= 
PtOr Veurueor Tie otate Cl “Arizona 1 end 
tor Tease County ol Morrcopa for property 
demaees arising Out Of the Same accident. 
(Cause No. 148506.) The latter action was 
Gtemvesed Wilh prejudice oureuvant Co S71 0u- 
leet Ot Lie partes. 

AS 2 result Of The provisions of the 
two insurance policies and the dismissal 
Gi the State Court acti0cen, Atlenl ie sought 
the following declaratory relief: 1) the 
Garect “Or the Stipulation and Order of Dis= 
Mresadl with Prejudice, of The action brought 
in State Court by Weekes against Rotanzi, on 
the action brought by Weekes against Rotanzi 
TN yeecerail Misirict Court; 2 )wate 11201 11> 
ties and obligations under the policy of 
automobile liability insurance issued by 
it which was alleged to afford only excess 


insurance to Rotanzi; and 3) the liabilities 
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end OClleations OF Bureau under 4a policy or 
insurance issued by it which was alleged to 
a rord Orimeary-lMseurance Coverage ~O Rotanzie 
MicwOUistrvet COUrt -Gnlered iS Judemenc: 
Mem eCl DOlCInNe thank the 5t1 pulac on oF 
Dismissal with Prejudice in the Weekes! 
aGL10n abainst Rotanzi in State Court does 
not bar the action by Weekes against Rotanzi 
mie tecera! Courts that Stlantae "Ss policy of 
insurance is primary insurance with respect 
Teenclangis and that the Bureau's policy of 
insurance is excess with respect to Rotanzi. 
The legal questions involved in this 
appeal are: 
i Whether the dismiseal. with pre u- 
dice of the action in State Court bars 
the Weekes from maintaining the action 
EA ede i Court Sand Sit 0c. 
oe What the contractual obligations 
of the insurers are where both purport 


to afford only excess coverage. 


ae 


Coverave prove on, the ansurers 
Souda sereratey tie OUli gat cies an- 
Clrred. under tieir Contractual 


Obi sat1ons. 


IV 
Me: District UoCurt erred im entering 
Paragraph 2(D) of the Judgment for the reasons: 
(a) The policy issued by the Bureau 
CONtains 21 ambiguous clause wich re= 
spect to whether it provides pro rata 
or excess coverage which should, 
therefore, be treated as a@ pro rata 
clause, in which case the Bureau's 
GCbligalion 15 primary and Atlan *s 
OUlIeettoW 268 thet Of excess Coverage, 
(bd) In the event the Bureau's policy 
1s construed to be excess coverage 
only, both policies are then excess 
ang; tne 2nsurers should ororatve the 
obligations incurred under their con- 
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SUMMARY OF ARGUMENT 


ae 

Atlantic National Insurance Co., an in- 
Super Of “RObanzI. SUbMITS thab 1t “1s not 
OoliIealted vo detend ROtanZ1 an the action 
Ter personal -tniuries brought by the Weekes 
iiewederal District Court pecause the Weekes 
are not entitled to continue the suit against 
ROLaANZ 1. 

AS\c YESult Of ONG autoOMmoObilie accident 
the Weekes brought two actions against 
Rotanzi, one for personal injuries (in Fed- 
eraiwDistrace Court) and one for property 
damage (in State Court). The latter action 
was dismissed with prejudice. Arizona follows 
the single cause of action rule, which pro- 
Nibats ithe Splitting of a-singie cause of 
ACELOM ANGLO Separave SuLts fOr various ele-= 
ments of damage. The effect of the Rule is 


such that where a cause of action is split, 


= Sion = 


ap Vucgmene rendered in the first action to be 
tried bars the claimant from maintaining the 
Matinee LiLo, 

There was no fraud in connection with the 
dismissal with prejudice entered in the State 
eet 1 O01). 

An ExCeuclon to che “sine le cause: CL 
action rule where a defendant consents to 
Live SOL TtiIpe. Of Essie be Cause. or Scr 1on 
(by his failure to object) which permits a 
bP Petite? “tO (CONLIN Dot sulle 2S noT 
applicable because the exception is limited 
to cases wherein judgment is rendered for 
DlAIMGlif. At te Ot aupl cable wiere  jvdz= 
ment is rendered for defendant, as was the 
case in the suit between the Weekes and 
ROtanNZ i. 

The lower court erred in holding that 
the judgment of dismissal with prejudice in 
the State Court action does not bar the suit 


pending in Federal District Court. 
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Both Atlantic and the Bureau have issued 
policies of insurance which afford coverage 
HO BROGaANZL. 

Atlantic's policy contains an excess 
gnsurance clause. 

Tige Bureau's policy contains a combina- 
tion pro rata and excess coverage clause 
which is ambiguous and should be construed 
against the Bureau; that is, the pro rata 
elause should be @iven efiect. over the excess 
elauses 

lt SO -€OGcurued. the “Burean' = pro rece 
Clause makes it the primary insurer and 
Molantac the excess insurer. 

im the alternavive, af the Bureau's 
DOlicy 15 Hot. AMpieuous, DOL policies Con] 
tain valid excess provisions. When both 
policies are excess the courts prorate lia- 
bility according to the coverage provided. 


The lower court erred in holding that 


i? Son2iverci 


ou err: 
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Pulanlic was the primary insurer and that the 
blMmeaws |’ability was only that of excess 


coverage. 


ARGUMENT 
la 
WHEN TWO SEPARATE ACTIONS ARE INITIATED, ONE 
FOR PERSONAL INJURIES AND THE OTHER FOR PROP- 
ERTY DAMAGE, BOTH ARISING OUT OF THE SAME 
ACCIDENT, A DISMISSAL WITH PREJUDICE OF ONE 
OF THE ACTIONS ACTS AS A BAR TO THE MAINTE- 
NANCE OF THE OTHER ACTION 


A. Arizona Single Cause of Action Rule 
and the Reason Therefor 


Te Tite 2 Arayona-1s “Theta juries co 
the person and (0 his property which result 
from the same tort constitutes one and only 
one cause of action. The single cause of 
action rule was Tirst adoored by the Suprenec 
Court Cr Aria zonarin (thescase. 01 Jenking Vv 
Skelton, 21 Ariz. 663, 192 Pac. 249 (1920), 
ano The oCourt Mas Continued (oO TOllow 2e 
whenever the issue has been raised. see 


Daniel ws. Cityvor Tieson, Seiari a. 14a 7O 
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ive neeiligent actezonwot the 
Dloimerit i error constitutes but 
one tort. The injuries to the per- 


son and property of the defendant 
in error were the several results 


amo C€ltects Of One wroneiul act. A 
Single tort can be the basis of but 
one action. Jteis not imoroper to 
declare in different counts for 
damages to the person and property 
when both result from the same tort, 
and it is the better practice to do 
so where there is any difference in 
the measure of damages, and all the 
damages sustained must be sued for 
in one suit. This is necessary to 
preven Multiplicity of Sutts;, bur 
densome expense and delays to plain- 
bE S- and vVexacious iitisation 
against defendants. If necessary 

to prevent confusion in ascertaining 
the damages to be recovered for 
different injuries, separate verdicts 
may be directed." 


We agree with the reasoning of 
this case and others that adopt the 


same view. (Emphasis added.) 


a) hyriz. at G67-75 
192 Pac. ac e251 


The Arizona Court's position in this 


regard is neither unique nor novel and its 


Ghoice, Of rule 18 supported by cases an a 


Majority Of jurisdictions .L/ 


i/ 


See list of representative cases in 
Appendix at A-1l. 


eee = 


B. Peiect or oie de Cause of Action Rule 
MmeSerrect Of Lhe Giisle ceuse of accron 
mile ie tO bar one who nas sustained Ssimulta= 
NEOUS Personal injury “and property loss from 
the same cause and who has prosecuted to 
judgment a suit for either of his two ele- 
Ments Of damieege from. thereat ver maintaining 
an action for the remaining element. See 
Suttle v. Seely, 94 Ariz. 161, 382 P.2d 570 
(1963); Day v. Estate of Wiswall, 93 Ariz. 
400, 381 P.2d 217 (1963); ORO ey ie Uc nanowk oe 
OG Ariz. (6, 162 P.2d 939 (1947 }. 
ip Day Vv. Betate Of Wievall . supra sy ihe 
Arizona Supreme Court said: 
DUNGer The doc urine Of Fes judicata 
an existing final judgment rendered 
Upon Une MerLes, Withour fraud or col- 
Mision, Oy 2 COurl OF Competens Juric-— 
COVCTION, 1S CONnCIUElL ve 2S LO ever, 
point decided therein, and also as to 
every pOlnt faised by the record which 
coulda mave been decided, with respect 
LO The peareies Or Thetr Privies, Morr 


v. City of Mesa, 86 Ariz. 259, 344 P.2d 
1013 (1959). Moreover, if two actions 


imvVolving, (he Game 18suce and perties 


rr ce en a 


ae 


De. tateed imbarof the other resgard- 

less of which action was begun first, 

Restatement, Judgments § 43; Alabama 

Romer Ces vu Thompson, 250 Ala. 7, 

Gem o. 20 (57, 9 AcbeR-2d 974 (1047). 
(Emphasis added. ) 


C2 frie ecet vie 
Sol Pyed 86219 


Mis 1t A and Bare involved in an 
aecident and A. borings one suit for personal 
injuries and another for property damage, he 
ie eyoicbed tO pursue DOLN actlons until final 
judgment has been rendered in one of them. 

At that time B may plead the judgment as a 

bar to tne remaining Action because ine 

issues have already been decided or because 

they could have been decided. 

C. Dismissal with Prejudice Has Effect of 
Padavotestion On The Meragvs 

A decree of dismissal with prejudice has 
the same effect as an adjudication on the 
merits. See Suttle v. Seely, supra; Cochise 
Hotels, ine. Vv. Dovelas Hotel Operating Cas, 


83 Ariz. 40, 316 P.2d 290 (1957); DeGraff v. 
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emus, 62 Axiz. 261, 157 P.2d 342 (1945); 
Wel ve superior Court, 53 Arig, 344, 869 P.2d 
624 (1939); Roden v. Roden, 29 Ariz. 549, 243 
Pac. 413 (1926). 

Piro URLe Ver Deely, SUpVas the Court 
Starved the rule as rollows: 

& @CONSent judgement envered by 

StCIpuletLon Of tie parties, 26 jet 

as Valid-as @ judgement resulcving 

from a GYrial On the merits, and 4 

decree of dismissal with prejudice 

IMade upon that stipulation is a 

iiiedl GCelLerMmination gig ie res 


raised or could have been determined 


under the pleadings. (Emphasis added. ) 
OUT Piei7 et A. 1 oS 


382 P.2d at 572 
De .-Iesteans- Case 
ih the instant cases the collision be> 
tween the Weekes and Rotanzi gave rise to 
the only cause of action between the parties. 
The Weekes first brought an action in Federal 
District Court asking for damages for personal 


injuries received in the accident. Thereafter 


Poy see 


while the first action was pending, the Weekes 
brought a second action against Rotanzi seek- 
me recovery 1O0r damages TO their car. The 
second action was dismissed with prejudice 
pursuant to a stipulation between the parties. 

THere Was MO fraud or collusion 17 
connection with the dismissal--the record 
Belore this Court. clearly ahows /that the 
Weekes, with consent of their counsel in the 
DerSonal-lMsury 2a2CtioOns Stipulaced wo the 
dismissal With prejudice of Their-property 
damage claim at a time when they and their 
evceorneys had Luli mnowledge tnat Kotanzi am- 
tended tO relyoon the -lbesal efrect of such 
dismissal in the claim pending against him 
Tor personal ii ures. 

Attorneys Langerman and Begam, by 
Attorney Robert G. Begam, represented the 
Weekes in the action filed on April 20, 1961, 
im Pederal Daserice Coury againeu RoOtanzi tor 


personal injuries. Defendant Rotanzi was 
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represented by Attorney Jack M. Anderson. 
Thereafter, on March 22, 1963, the 
Weekes, by Attorney William S. Andrews, 
COmmenced. a-AcCtION 1n State Court against 
Rotanzi for property damages arising out of 
the same accident. Rotanzi was also repre- 
sented in the State Court action by Attorney 
Anderson. Pursuant to Stipulation between 
Attorneys Andrews and Anderson, an Order was 
entered dismissing the State Court action 
with prejudice. Attorney Anderson then 
caused a settlement draft to be sent to the 
Weekes through their attorney, Andrews. The 
draft contained "complete release" language 
and the Weekes instead of signing it, sent it 
to Attorney Begam, their attorney in the 
personal injury Litigation, tor his review. 
Attorney Begam advised Attorney Andrews that 
the draft was not acceptable because of its 
"complete release" language. (T.R. 46) 


Attorney Andrews returned the draft to Attorney 


eee ae 


Anderson requesting that the "complete 
release" language be deleted. (T.R. 47) 
Attorney Anderson deleted the release 
janguage and sent the draft back to Attorney 
Andrews with the following letter, a copy of 


which was also sent to Attorney Begam: 


I agreed, Bill [Andrews] to pay 
you and Mr. Weekes the sum of 
Sle tOl ~oe for a: Sta oulaticn dismice> 
ing the above captioned matter 
[Weekes v. Rotanzi - property damage 
action] with prejudice. a7 


Now, in delivering these funds 
to yous Bill, f went 122 clearly wnder- 
stood that we are not in any manner 
Watvine., relingulsnoanie Of alvering 
what ie@gal eftrect, af any, the dis- 
missal of the above-captioned matter 
may have on your client's action that 
is pending in Federal Court wherein he 
is represented by Bob Begam. 


if the foregoing is not satis-= 
fac LOry tov you. and your client. Dleace 
return the enclosed check to me. We 


2/ It is important to note that the 
offer was not based on settlement 
of a part of the claim--it was with 
respect to obtaining a Dismissal 
with Prejudice of the property 
damage action. 


oe 


will put the above-captioned cause 

back on the trial list and try the 

P2wesviGrao tierearliest Opportunity 
available. (T.R. 48) 


Attorney Begam then wrote Attorney 
Anderson requesting further clarification of 
his position. (T.R. 49) In response to 
Attorney Begam's inquiry, Attorney Anderson 
wrote to Attorney Begam, with a copy to Attor- 
ney Andrews: 


There is no mention of subroga- 
tien, 1n the Complaint 1m the above 
captioned matter. Mr. Weekes is named 
as a party plaintitit and Bill Ancrews 
PHOLeCaOLeS 3% Che COMpTaIms Theat Ne 1s 
attorney as far as the lawsuit is con- 
cerned. 


Tl an not asking Mr. Weekes to 
Sten anything. There has already 
been signed by Bill Andrews, as Mr. 
Weekes! counsel, a stipulation for 
dismissal of thas Case with prejudice. 
My Jeet Lecter tO Bill was Samply to 
point. OuLl thal in paying these moneys 
Lo Bill and his client, we are fully 
VEServine 2ny Eo iett- that tie ctanciu= 
Soo Of This titi eelion tay have on 
bhe SUlLGS Dendins In Pederal Cour. 
So you see, Bob, I really have nothing 
to work out with Bill Andrews--either 
a) he accepts the money and the Stipu- 
lation and Order of Dismissal with 
Prejudice stands, or b) he returns the 


apt. 


money and we try the State action. 
i cewek 


Attorney Begam then wrote to Attorney 
Andrews on or about November 6, 1963, with a 
copy to Attorney Anderson, that he would not 
eG bs~CclLient, Mr. Weekes, sign anything that 
would prejudice the Weekes! personal injury 
elaim pending in Federal Court. (T.R. 51-52) 

Five days later, on November 11, 1963, 
WELHOUL LUrUNer COmMMent Or Gc u10n by “CoO mey 
Anderson, Attorney Begam authorized Mr. Weekes 
tO Sipn the check, apparently taking the posi- 
PPOtmenieat a Uren lesalo Wilin Pre juolee im. tie 
btuabe @crion would have no Tegal bearing on 
boe acbLon pending ian Federal Districn Court. 
CiaR 353) 

it te clear from the above correspondence 
that the Weekes, through their attorneys 
Messrs. Andrews and Begam, were not deceived 
in any manner concerning the position that 


defendant kotanzi was taking. In two letters 
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it was made quite clear that Rotanzi was 
Witlines tO eive 4 adrait in return for ‘the 
Stipulation of Dismissal with Prejudice and 
that he intended to rely on its legal effect, 
if any, in the lawsuit then pending in Federal 
Wouru. ia the alternative, RoLtanzi was wili- 
Ine USO try Une Stave Cour. action. 3/ Attor- 
ney Anderson never attempted to hide his posi- 
tvon. The Weekes with advice or pot of 
bMeElr atLorneys accepted the money on those 
terms and should now be bound by their election. 
Wie Sie le “cause or action Tule 16 2 tne 
nature of a restriction on plaintiffs and is 
designed to protect defendants from being the 


subject of multiple lawsuits--each for a 


3/ Plaintiff was not bound to have the 

7 State Court action dismissed with 
prejudice. He clearly could have 
dismissed the Federal Court action 
and amended his Complaint in the 
Srate Court to include his claim 
for personal injuries or he could 
have moved to dismiss the State 
Court action and amended the Com- 
plaint in Federal Court ta include 
his claim for property damage. 


ree ae 


different element of damages based on the 
same cause of action. An analogy is found 
in the compulsory counterclaim rule which 
Provides a restriction on défendants and is 
deeiemed TC protect plaintiffs from beame 
subjected to a separate lawsuit based on 
une Game cause of action for which plaintifT 
Nes brOusnL. his claim. See Med. KR. Civ. P. 
Hee nie. Bs CAV. <P. 13(4a 

The law is settled in Arizona that a 
claim which is a compulsory counterclaim under 
Rule 13 is barred if not pleaded as a counter- 
Cian. oe, €.2., Biaett v. Phoenix Title «& 
Walet, CO., (O friz. Lot, 217 Peed 923 (1950). 
jaere. 12S nO requirement that.a plaintiitt ob- 
ject to defendant's failure to plead the 
counterclaim before the counterclaim is barred. 
ive results should mot. be diiferent. 1n .cacés 
of multipie actions started by a plaintiff on 
&a single cause of action. 


&. Hxeeptions to Single Cause of Action 
Rule Not Applicable in Arizona 


Notwithstanding the fact that no authority 


has been found to support an exception to the 
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Sige Ve alese cr ee rton rule in Arizona, 16 
was urged in the prior proceedings herein 
Eat ane exceptlon in Case of Subrogation 
claims should be made or in the aiternative 
that the Restatement of Judgments provides 
Poe al exception tO the rule in cases of 
consent and that such "consent exception" 
ws applicable tO the anstant case. 

a) "Subrogation Exception" 

A few states have adopted an ex- 
ception to the single cause of action rule 
Su Case5 in woich one element or the insured 
party's damage is the subject of insurance 
and Strict applicatiom of the singeie-cauce 
rule would be prejudicial to the interests 
Ol either che insv@red Ory the insurer. 5¢6,% 
e.2, Underwriters au Lloyd's Ins. CO. 7. 
Vieksoure Mraction Co., 63 So. 155 (Mise. 
1913); Underwood v. Dooley, 147 S.E. 686 
(N9C.21929).. In connection With stich cases, 


it seems sufficient to note that (1) they 
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4/ 
do not reflect the Arizona law, (2) they 


Gre Cistinegurshable factualiy in thet one 


of the actions in each such case was brought 


oy 
by the insurer, (3) they are contrary to the 


4/ Jenkins v. Skelton, 21 Ariz. 663, 192 
Pac. 249 (1920), adopted the one cause 
of action rule and to date no excep- 
tions have been made to the rule. It 
is the obligation of the Federal Court 
in this case to follow the Arizona law 
go 10 SXtSta. “Dee 21S he COs. 
Tompkins, 304 U.S. 64 (1938). 

5/ In jurisdictions where the exception 
hes beew acOpted.. One Or ihe pre- 
YEOULSL LES LO ats applicability 1s 
that it 18 necessary for conserving 
the ends of justice. Review of the 
cited cases shows that such necessity 
is found only where one suit has been 
started by the injured party (the in- 
sured) and the other by his insurer, 
and that. strict compliance with tne 
rule would preclude. one of the parties 
frem his day an court. Ne case has 
been found wherein the exception has 
been applied where both suits were 
started by the same party (the in- 
sured). Although not articulated 
by khe courts, this 16 apparentiy 
true because 2t 16 difficult to fine 
an injustice resulting [rom a decree 
that & party 1s pound by The results 
of one of two Suits when he initiated 
and pursued both suits in his own 
name. In tne instant case, born 
Suis Were O&Stensibly Drounnl by the 
injured party. 
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recent trend in this area, and (4) they con- 
P2ce with the announced purpose of the 
BUST Mat 1S5 TO Orevent multiple actions 
from being brought against a person who 


commits but one wrong. 


6/ Jurisdictions in which the single cause 
of action rule has most recently been 
considered have not recognized an ex- 
Geption tO the rule am cases involy- 
Ia jAMsurance COMpamies. 1.66, e.o5, 
Eevitt Ve S1mco males Serv. Of Penna... 
tiie... 135 A.2d 910 (Del. 1957); Mams 
v. Reid, 98 So.2d 498 (Fla. 1957); 
Coniglio v. Wyoming Valley Fire Ins. 
Co., 59 N.W.ed 74 (Mich. 1953); Hayward 
Ve oleate Farm Mut. Auto. Ins. Co. . 
N.W.2d 316 (Minn. 1942); Farmers Ins. 


Exchange v. Arit, 61 N.W.2a 429 (N.D. 
1953); Saber Vs. Supplec-Wille=Jones 
Milk Co., 124 A.2d 620 (Pa. 1956); 
Mills v. DeWees, 93 S.z.2d 484 (W. Va. 
1956) and State Farm Mut. Auto. Ins. 


Co. v. De Wees, 101 S.E.2d 273 (W. Va. 
POL ys 


7/ If the exception to the rule is recog- 
nized, there are few instances in the 
case of personal injury and property 
damage where a defendant would not be 
SUBbIECL tO two SuLtS=-One by the anjured 
party and the other by his insurer. No 
topical reason Can be Tound Lo suppor: 
SUCH Ay €xCenuion 1.2 jurisdic icn 
Woke purports tO Tollow The singic 
Cause OF 2cL10n rule. 917 ifsurance 
companies are permitted to have such 
an exception carved out, it would seem 
thet every Jitigant shoulda be Gntivied 
to the same treatment, which, in effect, 
does away with the rule. 


=?) sare 


7/ Footnote (Continued) 


AG the Court in Levitt Vv. Simco Seles 
Service of Penna., Inc., 135 A.2d 910 (Del. 
ie) said: 


The argument 26 frequently ad-— 
Vauced thay Practical COoueigecrati ine 
require relaxation of that rule in cases 
Ike Une Uresenu; “OlLNerwiege., 1b 1S Sand, 
HIUStLCe May result Co The Insured cr 
LO the ansprer, Gepending upon which oF 
them Sells 2NlO Court Livet. As To: this 
argument, several things may be said. 

Im the first place, it may be assumed 
thet the supposed Jikeliioog of 1njus= 
tice has not actually proven to be very 
Significant, €lse we should expec, co 
fine Statues eaMellOrating thar ane 
LVCe ian eat jteast £0me of Those Stares 
where the courts have followed the 
Majority ule. dn the second piece. 
the Winority rule may well work a Gard- 
Soap Upon 2 Iutieant by compelling 12m 
to defend himself twice, simply because 
his opponent had insurance covering part 
Gr has lose.) lithe. taaird place, ike 
primary reason for the rule agains: al- 
lowing a Jitagant to retry issues al- 
ready decided, to-wit, public policy, 
is certainly as impressive today as it 
was when .. . [the rule was adopted]; 
our crowded court calendars suggest the 
Peeiranl lity Ol CONLIMUInNes raleer Than 
relaxing, the policy of forbidding two 
suits where one will suffice. 
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b) "Consent Exception" 

Bven assuming that Arizona recognized 
an exception to its single cause of action 
rule in cases of consent, based on Section 63 
Restatement of Judgments, the theory that 
defendant Rotanzi consented to the Weekes 
Spliccime -uneir cause of action 15 not 
applicable; since the exception tO Ssplitring 
a cause on the theory of consent is clearly 
fimited to instances where the defendant 
eonsents (by his failure co object) and there= 


after a judgment is rendered in favor of 


plaintiff. Where, however, there is a judg- 


ment rendered on the merits in favor of de- 
fendant, the plaintiff is not entitled to 
continue to maintain the other action since 


the decision in favor of defendant is res 


judicata as to the issues actually tried and 


Ttedeteeas 2 bar to those issues in the other 
action. In Dowdy v. Calvi, 14 Ariz. 148, 


P25 pace 0/3 (1912) che Court opined, “It 


=e 


an action pursuing one remedy has been tried 
ieCcouris, Ne cannoy prosecute another suit 
fel tie ‘Sane Cause of action, but for 4 
Gmiterent relief, because the facts con- 
stituting the cause of action have been 
adjudicated." 

Any other result completely ignores the 
Beneepte Of res judicata and leads to irrecon- 
cilable conclusions. For example, hypothesize 
an automobile accident between A and B in 
Wiech Peceitves Doth personal injuries and 
property Gamage. A splits his cause of 
action and B does not object. Thereafter, 
one of the actions is tried and judgment on 
Ee Merits ts entered Tor 8B because ne was 
MOL GU fault, Under the concepts or Yes 
Jugicata, 10 2s futile to permit 2 to-’con= 
tinue the second action since the issue of 
negligence has already been adjudicated in 
BS Gvlavor, “Only ai the theory of res JUuUdLCava 


is disregarded could A be permitted to Continue 
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tme “second acuron. In such event, A might 
prevail ene the~ second a2cuLon assuming the 
requisite finding of negligence is made. 
Such a result, however, is untenable. For 
esemle, 10 denies A's claim Torspersonalin- 
JUL Teembecause B 1s NOb Mesligent Duo ac. the 
same time permits A to recover for property 
damage because B is negligent. 

mene SLOGUatTION 18 ditierent under (he 
same facts where A prevails on the merits in 
tae tirst case based om B's negligence. ,The 
gpestion of B's negligence 16. res» judicata 
ends. if A can show tne requisite injury, iv 
is not unjust to permit recovery in the second 
action if the consent exception to the single 
cause Of ACTION is recognized. 

Section 62, Restatement of Judgments, 
Provides: 

Where a judgment is rendered, 
Whether in favor of the plaintiff 
or of the defendant, which precludes 


the plaintiff from thereatter main= 
tainine oan actor wpon the original 


eee ee 


cause of action, he cannot main- 
emia. 2eviOWwpon any part Yor 
ie Of l2ineal cause Of action, al= 
tiewety Livat Peart Of the cause of 
action was not litigated in the 
Cm 2inaiwecerlon., eCxCent 


(c) where the defendant 

consented to the 

Splcrine of the plairn- 

tilts Cause Of 2cTi10n. 

Although the exception to the rule in 

case of consent is rather loosely worded and 
@ees not seem To draw @ distinction in Cases 
where judgment is in favor of the defendant, 
Gemerence LO the various Comments to the Re- 
statement shows that the exception applies 
only where judgment has been rendered in 
Pogomeor tne pDkeai nia Ts 


The comment on subsection (c) reads as 


melvows: 


Where the plaintiff brings 
separate actions based upon dif- 
ferent items included @m his claim, 
and in none of the actions does the 
defendant make the objection that 
another action is pending based upon 
the came Cclaam, & jueement.tor the 
plaintiff in one of tne actions does 
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not preciiade mim trom Obtaining 
(UCSC n eto wne.Otner 2c cons. 
(Emphasis added.) 

Both the comment to the Restatement and 
logical reason show that subsection (c) is 
not applicable to the instant case since it 
is only applicable where judgment has been 
rendered in favor of the plaintiff. In the 
case in point, plaintiffs (the Weekes) did 
not obtain a judgment. In the Weekes! first 
acuLon a judsment Of dismissal with prejudice 
Vas entered, which judgement acts as an acjudi- 
Cation On the merits in tayor of the deiendant 
ROCanzZ i. 

Moreover, despite the general wording 
of § 62 of the Restatement, the fact that 
the exception based on consent is dependent 
on a judgment being entered for the plaintiff 
ip further reflected in the other comments 
Lousthe hes ta cement. 


In Comment a, a comment on the whole of 


WeOe 1 16 Stated: 
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PIUNOUli I Gamay be Just, In Jur~tsdictionse 
recognizing the consent exception, for a de- 
fendant, after being found negligent in the 
fret ul Led eause.. to delend himselr on the 
Meee Or ANjuUrLes in the second cause, 15 26 
iAdierenitly Uniust. and contrary tO the principles 
of law for a defendant, after being found free 
from negligence in the first triéda action, 
to be required to defend the second action on 
the same question of negligence. No reason- 
able argument can be made to support the 
theory that the consent exception to the 
single cause of action is applicable without 
regard to which party judgment is rendered 
LOorean, une Tires, tried Cause. “Li, aS am the 
instant case, judgment is rendered in favor 
of the defendant, it is res judicata as to 
the issue of negligence in the remaining 
Hetion and acts as a bar to 10S prosecution. 

For the reasons above stated, it is 


respectfully submitted that the lower court 
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erred in holding that a judgment of dis- 
missal with prejudice in one of two actions 
brought on a single cause of action does not 


bar Une remaining action. 


ce 
THE BUREAU'S POLICY OF INSURANCE IS PRIMARY 
INSURANCE AND ATLANTIC'S POLICY OF INSURANCE 
IS EXCESS INSURANCE, OR, IN THE EVENT BOTH 
AFFORD EXCESS INSURANCE ONLY, COVERAGE 
SHOULD BE PRORATED 
hee Buresu's Policy is Ambisuous 

bance Speci i teat ions Of Brror tis Lit 
and IV are interrelated they will be con- 
Pldered COpetner. 

The decision as to which policy affords 
primary coverage and which policy affords 
excess coverage depends upon an interpreta- 
tion of the applicable provisions of the two 
policies concerned. Norris v. Pacific Indem. 


owe 37 Ped 666 (Cal Dist. Cu. App. 1952). 


Gosmopolitan Mut. Ins. Conv, Continencal 


G@icaCo., 147 A.20 529 (Ng. 1959). 

The policy issued by the Bureau con- 
tains a provision which reads: 

i tees ansured Nab Other insure 

ance apainst the loss covered by 

baru. | Of this policy the Bureau 

Sligd nou be liable for a greater 

DorETon Of Such loss than tne 2ppis- 

cable limit of liability stated in 

the declarations bears to the total 

applicable dimtt of liability of all 

Vaid and Collectible insurance 

against such loss; provided, however, 

the insurance with respect to a tem- 

porary SUDSULLtUTe auLOomoObile or non- 

owned automobile shall be excess 

IMSuULance . 

That part of the Bureau's provision prior 
to the term "provided, however" is known in 
the insurance industry as a "pro rata clause." 
That portion of the provision following the 
term "provided, however," when standing alone, 
is known in the industry as an "excess clause." 
re 2s Atlantic's position that the Manner 1 
which the two clauses are put together and 


the manner in which the purported excess clause 


is worded makes its meaning ambiguous and makes 
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tie sProvisci0on as a whole subject to two 
Cent btelige Incerpretalvions, 

Mie Bureau ,-of course, interprets the 
Clause as limiting the Bureau's diapiialy, 
when the insured has other insurance, to 
a pro rata share with the other insurance 
except when the insured is driving a temporary 
FUMeuLuUbe OF NON-OWwned automobile, in whieh 
Q@aoe the Bureau's liability, wilenin its 
Pome v LimiGs, -evlimved TOA. smount equal 
to the excess of the total liability which 
exceeds the total of all other coverage on 
“ume insured and. the automobile. 

For an equally valid, but contrary, 
imberpretation Of the clause, it 16 Necessary 
only to focus on the key words in the pro- 
vision which identify the insurance referred 
to in each clause of the provision. 

In the first clause the key words are 
"if the insured has other insurance” and in 


the second clause the key words are "the 
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MMeurance With mespect to a temporary sub- 
stitute automobile or non-owned automobile." 
The equally obvious meaning of the 

Provision if that it the insured has other 
insurance the Bureau will prorate its lia- 
bility with the other inSurance in all cases 
except when there is insurance with respect 
to a temporary substitute or non-owned auto- 
meoile In which case the Bureau considers 
that insurance (insurance with respect to the 
temporary substitute automobile) as excess 
insurance--that is, the insurance that follows 
the car is excess. Insurance that follows 
the insured is to be prorated. 

The validity of this position is further 
emphasized when the purported excess clause 
contained in the Bureau's policy is compared 
with the excess provision in Atlantic's policy. 

The Bureau's provision reads: 

me insurance with respect to a tem- 

ovary substicute automobile or non- 


owned automobile shall be excess 
insurance. 
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Polaniie' Ss provision reads: 


Whew insurance under this policy 
snall pe excess ansSuirance over any 
Gener Valid and collectible insur= 
ance available to the insured, 
either as an insured under another 
POLLCY Or OUNerwise. 


Ayother Chear andicavion- or the gmbi201ty 
of the Bureau's "excess" clause is found with- 
in the Bureau's policy. A comparison of the 
"Other insurance" provision of Part IV appear- 
ing on page 3 of its policy with the provi- 
sion in issue evidences the ambiguity of the 
Broyleion 2M Guestion. 

The "other insurance" clause in Part IV 
reads: 


With respect to bodily injury to 
an insured while occupying an auto- 
mobile not owned by the named insured 
the insurance hereunder shall apply 
only as excess insurance over any other 
Similar insurance available to such 
OCCuUpanmt, end tis aneurance shalt 
then apply only in the amount by which 
the applicable limit of liability of 
this Part exceeds the sum of the 
applicable limits of liability of all 
Such Outer 1mevrance, 


With respect to bodily injury to 


cred ites 


ome isu red while occupying or 

through being struck by an uninsured 
aucemoeLie, 111i such insured is 4 
named insured under other similar in- 
surance avaliable to him, then the 
dangers shall be deemed not to ex- 
ceed the higher of the applicable 
Mees Of liability of this insur= 
ance and such other insurance, and 
the Bureau shall not be liable under 
this Part for a greater proportion 
ef the applicable limit of 1iabiiity 
Of thas Part than such limit bears to 
tne sum Of the applicable limits of 
liability of this insurance and such 
other insurance. 


subject to the foregoing para- 
graphs, if the insured has other 
Similar insurance available to him 
against a loss covered by this Part, 
the Bureau shall not be liable under 
toils Part for a greater proportion 
Of Such Joss than the applicable Limit 
of liability hereunder bears to the 
total appiscablie Jimites Of tidgorlisy 
Of ala Valid and collectible insur} 
ance against such loss. 


The provision of the Bureau's policy in 
issue is clearly susceptible to being construed 
in more than one way and is, therefore, ambig- 
uous. The ambiguity should be resolved 
against the issuing insurer. See generally, 


Norris vy, Pacific Indem.Co../Supra. “The 


x 


pro Fata provision would, of course, be the 
more onerous of the two with respect to the 
insurer and it should, therefore, be the 
ConGrobiims “clause. 
B. Effectiveness of Pro Rata Clause in 
Relation to Excess Clause 

If the Bureau is deemed to be bound by 
tS pro rata clause and Atlantic by its ex- 
Geec Clause, the next Question that arises 
ms the,eitect Of eacheclause on the other: 

ft-2s whe peneral tule in ‘those cases 
Witememeve Considered 4@ conilict between an 
"excess clause" and a "pro rata clause" that 
the "pro rata clause" is disregarded and the 
policy containing the "pro rata clause" is 
treated as "other valid and collectible in- 
surance" within the meaning of the "excess 
clause." The excess policy, in this instance 
Atlantic's policy, is then held only for the 
share of loss which exceeds the full value 


Of (Uae pro-rata policy. Norris Vv. FPaciitc 


eee ae 


Indemnity Co., supra; Speier v. Ayling, 45 
A.2d 385 (Pa. 1946); Trinity Universal Ins. 
tone tosoeteral aced. Vivre & lite Assur. Corp. 
Seti.2d 636 (Ohio 1941). 

in the case of Speier v. Ayling, supra, 
the court in determining the effectiveness of 
conflicting excess v. pro rata clauses said: 


The effectiveness of such excess 
insurance clause was settled in Gras- 
bereer VY. tieber. i Uoert. inc... 445 
Po. 89, O-A4e0 025, 122 2.0.R. 1201, 
melding that under such a clause the 
policy Ci0 not come ito overTa tion 
until after such other insurance was 
exhausted. The scope of the one policy 
Was Olly aS. CO the excess. » Tne scope 
of the other was for the full liability 
prorated with other collectible insur- 
ance. (Emphasis added. ) 


45 A.2d at 388 
The same reasoning applies when making 
an interpretation of the conflicting clauses 
contained in the two policies in issue before 
Cais Court. 


C. Result When Both Policies Contain Effective 
Excess Clauses 


If the Bureau's policy is not ambiguous, 


2 3. 


effect must be given to the excess provi- 
sions in both policies. The terms of these 
provisions indicate that neither affords 
eoveragze, Since. both purport to be excess 
insurance. Various courts, when faced with 
Suche Conflict have held that both the 
"other insurance" provisions of the con- 
flicting policies are meaningless and that 
the policies shall be applied pro rata. See 
Cosmopolitan Mut. Ins. Co. v. Continental 
Cas. Co., supra, at 532-34, where the Court 
said; 


Since both policies extended 
C@verave tO the tort liability of 
the News Company and McCollum, the 
respective liabilities of the two 
insurance companies must be deter- 
mined by the terms of the "other 
insurance" provisions of those 
policies. Although expressed in 
Slightly varying lanfsuage, it is 
clear that each company intended 
that if there were other insurance 
covering the loss its coverage would 
be "excess," i.e., it would not be 
SsuD jected tO Itabillity until the 
Limos Of the Other policy has been 
reached. If literal effect were given 
to both clauses the result would be 


Oise 


tide Metener Polacy ECovered the loss< 
such a result would produce an unin- 
Vented avsurdiLy which neither party 
Fees. 


As applied to the facts of the 
present case, both policies provide 
that they shall be "excess" insurance. 
However, it is obvious that there can 
be no "excess" insurance in the ab- 
sence of "primary" insurance. Since 
neither policy by its terms is a policy 
of "primary" insurance, neither can 
operate as a policy of "excess" insur- 
ance. The "excess" insurance provi- 
Signs are Mulually repugnant, and das 
efeinst e€ach Other are impossible of 
accomplishment. Hach provision becomes 
inoperative in the same manner that 
SUG. 42 DrOvision We 2noperati ve: it 
there is no other insurance available. 
Therefore, the general coverage of each 
policy applies and each company 1s op- 
ligated to share in the cost of the 
settlement and expenses. We think that 
Buen 2 Conclusion ett orde the only. Fa- 
C1Ola) SOLILIOM OF LMS present dispute. 
This view is supported by the following 
authorities: Continental Casualty Co. 
v. Buckeye Union Casualty Co., 143 N.#8.2d 
eo. (One Ct. Come Pleas 1057), Conti 
menial Casually Co. Vv. St. Faul Mercury 
Pire & Marine Ins. Co., 163 F.Supp. 325 
(B6C.8.0. Wie. 1950)5 Suployers tiabii-— 
imey Hesurance Coro. Vs. Faciiie Employers 
tro. CO., Oe Caltpp.2d 100,-22; F.2d 
53 (D.C.App. 1951); Oregon Auto Ins. Co. 
vw. United States Fidelity & Guaranty Co-, 
supra; Weddell v. Road Transport & 
Cenewins. Co., [1932] 2 K.B. 563, Cr- 
Zurich General Accident & Liability Ins. 
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Co. v. Clamor, supra. See also Note, 

38 Minn.L.Rev. 838 (1954); 26 §.Cal. 

tahoe sole 0loys)s 55 tary LeRev. 

1218 (1942). 

see also, Arditi v. Massachusetts Bond- 
mig eo ins. CO., 415 S.W.cd 736 (Mo, 1956); 
Pie vev. Necweriands Ins. °Co., 19 Cal.Rpour. 
89 (1962); American Motorists Ins. Co. v. 
Underwriters at Lloyd's London, 36 Cal.Rptr. 
301. 

in American Movoyvists Ins. CoO. Vv. Under= 
Weivers at Lioyd's London, Supra, the Court 
Said : 

SiNCe 0OUM Peat DUrPOrt Go De ex- 

CESS Uneurance Over Che Ofner Thus 

Creating @2 SiLUALION ianpossible of 

tVuere | MesolubiOn. one AauunoriL ies 

held that the two incurers proratve the 

loss if Che proportion that Their 


MESUECEIVe DOLiCy Inmvts: bear CO each 
Other. 
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CONCLUSION 


The judgment of the lower court should 
be vacated and reversed with directions to 


emuer judgment for plaintiff as prayed, 


Respectfully submitted, 


SNELL & WILMER 


By 
Mark Wilmer 


and 


By 

barry is. VEeekrey 
400 Security Building 
Phoenix, Arizona 85004 


Ppeorne elo 
Appellant Atlantic 


Ee ae 


2, Seon 
ie ‘os 


DEVORE PTA tae? eal? De oat 
‘M PrOlSUSRse (ite teiyet baw Geldsay 


4123 Sc ares we 
~eRyveni sa crag! (oun 


CERTIFICATE OF COUNSEL 


We certify that in connection 
Wiel Une preparation of this brier, 
we have examined Rules 18 and 19 of 
the United States Court of Appeals 
heme Unie Ninth Clrcuic, and that, an 
Gur epinm1on, the Loresoing byier 16 


tier Compliance with those rules. 


Mark Wilmer 


Larry ibe Vickrey 


fica 


ca 


Appendix -- A 


mee, ©: &- > 


Alabama: 


Galirornia: 


wonmecbicut: 


Delaware: 


mlLor irda 
Georsia: 
Towa: 


Kansas: 


Men tue ky : 
Mou Ss lane: 
Maine: 


Maryland: 


APPENDIX NO. 1 


Birmanenam S. Ry. Co. v. 
360 So. 3603 (Ala. 1904); 


Paine r. 


Kadd Vv. Hiliman., 


“GS Peed “Gor (Cal. 1956) 4 


seger v. Barkhamsted, 


722) Com... 200 (1553); 


Levitt V. Simeo Sales Sery.” or 
Penna. . Inc... 
135 A.ed 910 (Del. LOS (3 


Mims v. Reid, 


98 So.2d 498 (Fla. 1957); 


Bennett 7 .Dove: 

~ 90S. F.20 6Ol (Gat 1955); 
Ver Wae “ia os 

 ¢¢ F.Supp. 22 (N.D. Iowa 1948); 


Puccwus Ve Kansas Clty Public 
perv. COu, 
112 P.2d 83 (Kan. 1941) 


Travelers Indem. Co. v. Moore, 
J (Ky. T9447); 


POrcenperry ve Clay. 


~ 68° S6aed 133° (La.App. 1953); 


Pad Leuury Vv. Kesoiemn ciioe Co. . 
( A.2d o9 Me. 1939); 


Baltimore @ 0. Rye Cos v. 
ai Mae. 191 (1o0o); 


RELCnie. 


, - 
ae 7 
vy! + : 
7 


: 7 - 
o° Sees) 
: > Ra — née s . 


Massachusetts: 


Mechi ean : 


Miene Sova : 


Meese esi 01 : 


Mees Our 1 t 


Nertn Carolina? 


Mor ca Dakota : 


Ono: 


Oklahoma: 


Pennsylvania: 


South Carolina: 


PouLn Dakota: 


Tennessee: 


PO oe 


(or 3.20 5 (Nees! 


Conve lio vy. 
Pire ane 


of NN 


Hayward v. 
AULO. 


S 
chore 


lexander , 


v. Wyoming Valley 


Coz 


tate Farm Mut. 
com 


“ 1946); 


.2a 74 (Mich. 1953); 


I N.W.2d 316 (Minn. 1942); 
Harmer Ve Upton Tie. Joc. 

Tit Go, 50) (Mise: 1627); 
DLPent. Auromartic Sales Corp. 

Vee y LON. 

Ws Bed 476 (8th Cir. 1930); 
BELO Va emereen 

BBS z.2d 125 (NC. Moss \2 
Farmers ins. Exchange v. Aric. 


Ge 


Rush. va Maple Heine. 
147 N.=#.2d 599 (Ohio 1958); 


Stanley v. 


S 


weet, 


21 P20 “906 (Okla. 1950); 


Saber V« Supplec-wills-Jones 


Male CO. 


124 A.2d 620 (Pa. 


Powers Vv. 


Boos 


Ca 


ee One Ale 


1956) 


ON.W.2d 262 (S.D. 1943); 


Globe & Rutgers Fire Ins. 


MP a 


Power lvert Fire Ins. Co. 
Sf o.teed 638 come IES SiO7 F 
de. 
Ger 
alls 
1931); 


34 S.W.2a 1059 (Tenn. 


Clevela 


W.2d 429 (N.D. 1953); 


i 

i negy 

en TOTS 
Hos gn. aaeM 


‘ 


fafsiv. Jest 
nite i Yr) 


